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The Debt or has noved to reopen Adversary Proceedi ng No. 98-
1040 for the purpose of anending a judgnent entered on COctober
19, 1998. Bay Loan and Investnent Bank (“Bay Loan”), the
Plaintiff in the adversary proceedi ng, objects, arguing that the
Debt or has not shown just cause why such relief should be
granted at this |late date. For the reasons discussed bel ow, the
notion to reopen is denied.

BACKGROUND

On August 11, 1987, Charles Gauvin executed four prom ssory
notes, each in the principal anount of $61,500, in favor of
Homeowner s Fundi ng Corp., Bay Loan’s predecessor-in-interest.
The notes were secured by real estate |located in Charl estown,
Rhode Island. On or about April 2, 1992, Gauvin was convicted
of bank fraud in connection with the 1987 | oans, was sentenced
to prison and ordered to pay $250,000 in restitution to Bay
Loan. Subsequently, Bay Loan brought a civil action in the
United States District Court for the District of Rhode Island
agai nst Gauvin for default under the four prom ssory notes. In
July 1995, the district court found in favor of Bay Loan and

entered judgnment agai nst Gauvin in the amunt of $240, 000, plus



interest. On Decenber 18, 1997, Gauvin filed a petition under
Chapter 7 of the Bankruptcy Code.

On March 23, 1998, Bay Loan filed a 8 523 conpl ai nt agai nst
Gauvin, and on June 11, 1998, based on principles of collateral
estoppel, | granted Bay Loan’s Mtion for Summary Judgnent,
finding Gauvin’s debts to Bay Loan nondi schargeabl e under 11
U S C. 8 523(a)(2)(A and (B). Because the amunt of the debt
appeared di sputed, that issue was |left open, the parties were
informed that a hearing would be scheduled to I|iquidate the
amount due, see Order dated June 11, 1998, Docket No. 11, and
they were instructed to file a Joint Pre-Trial Order on or
before Septenber 16, 1998. On Septenmber 16, 1998, Bay Loan
filed a one-sided Pre-Trial Order, and an affidavit indicating
that attenpts by Bay Loan’s counsel to involve the Debtor’s
attorney, Peter Berman, Esq., in the joint pre-trial order
process were unsuccessful - hence the single signature. See
Joint Pre-Trial Order and Affidavit, Docket Nos. 13 & 14. On
September 18, 1998, M. Berman filed a response to Bay Loan’s
affidavit stating:

In light of the Court’s interlocutory decision

concerning partial summary judgnent and of the facts

set forth in the Joint Pre-Trial Order Defendant does
not intend to litigate further the i ssues presented in
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its Adversary Proceeding. Not hi ng contai ned herein

i nplies any wai ver of the Defendant’s rights of appeal

Wi th respect to issues resolved in this Court’s order

of partial summary judgnent.

Response of Defendant, Docket No. 15.

On Oct ober 9, 1998, Bay Loan submtted a proposed Order
setting its claim in the amunt of $702,501. See Proposed
Order, Docket No. 16. 1In accordance with this Court’s customary
practice at the tinme, the Order was held for ten days, and, with
no objection filed, on October 19, 1998, | approved the Order.
See Docket No. 17. No appeal was filed, and the adversary
proceedi ng was cl osed. Nearly two years |ater on Decenber 6,
2000, the Debtor filed the instant notion to re-open, arguing
that the Order entered on October 19, 1998 (Docket No. 17),
doubl e counts the crimnal restitution judgment and the civil
judgment, giving Bay Loan a huge windfall. Bay Loan denies the
doubl e counting allegation and argues that even if the Debtor
had tinmely made that argunent, it (Bay Loan) would have
objected, litigated, and prevailed on the issue. Bay Loan
argues that it is too late to raise any issues, and that the
Debt or has given no justification for waiting so long to raise
this issue.

DI SCUSSI ON
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A case may be reopened “to adm nister assets, to accord
relief to the debtor, or for other cause.” 11 U S.C. 8§ 350(b).
The Debtor seeks to reopen his case to obtain relief fromthe
Order and Judgenent entered on COctober 19, 1998. Relief from
judgnments is governed by Fed. R Civ. P. 60(b) which is made
appl i cabl e i n bankruptcy under Fed. R Bankr. P. 9024. The rule
states in part:

(b) M stakes; Inadvertence; Excusable Neglect; Newy
Di scovered Evi dence; Fraud, Etc.

On motion and upon such terns as are just, the court
may relieve a party or a party's |egal representative
froma final judgnment, order, or proceeding for the
followi ng reasons: (1) m stake, I nadvertence,
surprise, or excusable neglect; (2) newy discovered
evi dence which by due diligence could not have been
di scovered in time to nove for a new trial under Rule
59(b); (3) fraud (whether heretofore denoni nated
intrinsic or extrinsic), msrepresentation, or other
m sconduct of an adverse party; (4) the judgnent is
void; (5) the judgment has been satisfied, rel eased,
or discharged, or a prior judgment upon which it is
based has been reversed or otherw se vacated, or it is
no |onger equitable that the judgnent should have
prospective application; or (6) any other reason
justifying relief fromthe operation of the judgnent.
The motion shall be made within a reasonable tinme, and
for reasons (1), (2), and (3) not nore than one year
after the judgnent, order, or proceeding was entered
or taken.

Fed. R Civ. P. 60(b). Wiile the Debtor fails to reference the
part of Rule 60(b) upon which he relies, the only one possibly

applicable in this case i s subsection 1- “m stake, inadvertence,
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surprise, or excusable neglect,” which requires that any notion

under Section 60(b) (1) be made “not nore than one year after the
judgnent.” Here, the Debtor waited two years after the judgnent
to file his notion.

We have recently addressed | ate noti ons under Rule 60(b) in
In re Silver Spring Center, 251 B.R 17 (Bankr. D.R 1. 2000):

Moti ons based on the grounds set forth in
60(b)(1), (2) or (3), nust be brought "not nore than
one year after the judgenent, order, or proceedi ng was
entered or taken,"” Fed. R Civ. P. 60(b), and although
the rule requires that the notion be made within a
reasonable tinme, there is an absolute bar to relief
under subsections 1-3 if the notion is made after the
expiration of one year. U S. v. Marin, 720 F.2d 229,
231 (1t Cir. 1983); see also Pioneer Investnent
Servs., 507 U S. at 393, 113 S. Ct. 1489 ("These
provisions [Rule 60(b)(1) and Rule 60(b)(6)] are

mutual |y exclusive, and thus a party who failed to
take tinely action due to 'excusable neglect' nmay not
seek relief nmore than a year after the judgnent by
resorting to subsection (6).")
215 B.R at 20. The “catch-all” provision of Rule 60(b)(6) may
be i nvoked only when the other reasons contained in the rule do
not apply. Id.; see also Liljeberg v. Health Servs. Acquisition
Corp., 486 U. S. 847, 864 n. 11 (1988) (“A party may ‘not avail
hi msel f of the broad “any other reason” clause of 60(b)’ if his

notion is based on grounds specified in clause (1)-" m stake,

i nadvertence, surprise or excusable neglect.’””). So the Debtor



must | ose for that reason, but even if he could sonehow overcone
the time bar obstacle, he has given absolutely no reason why he
did not act in a nore tinmely manner, or why he elected not to
contest the anpunt of the judgnment in the first place. For
these reasons, as well, the Debtor’s Motion to Reopen i s DENI ED.

Enter judgnent consistent with this opinion.

Dat ed at Provi dence, Rhode Island, this 31st day
of

May, 2001.

/s/ Arthur N. Votolato

Arthur N. Votol ato
U. S. Bankruptcy Judge



